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Wade:  Hello folks and welcome to another episode of the Good Judge-ment Podcast.  I’m your host, Wade Padgett.
Tain:  And I’m continuing to be Tain Kell.  For many of you who are our loyalist listeners…
Wade:  “Loyalest”?  Is that even a word?
Tain:  Pretty sure it is, Wade.  Anyway, for our really, really loyal listeners, you may remember that way back in episode number 157, we did a segment on waiver of Attorney-Client privilege, mainly because it was an issue I was dealing with in a case I was working on, and I had already done the research.
Wade:  That sounds about right…
Tain:  Well, as it happens, the Institute of Continuing Judicial Education and the Council of Superior Court Judges has invited me to present on the general topic of Georgia privileges.  Soooooooo…
Wade:  You were doing the work anyway, so now it’s a podcast topic?
Tain:  Right, but when you say it, you make it sound like I’m being lazy.  I think I’m being ECONOMICAL.  You know, like recycling…  And recycling is good!
Wade:  Anyway, I’m always glad when Tain actually does an outline for the podcast, so here we go…
Georgia law recognizes various legal privileges that protect certain communications from being disclosed in court proceedings. These privileges are intended to promote open and honest communication in important relationships, and they are generally established by statutes or case law. 
Here are some key examples of privileges under Georgia law:

Tain:  Get your sounder ready, Wade



OCGA§ 24-5-501 (2024) states:
· (a) There are certain admissions and communications excluded from evidence on grounds of public policy, including, but not limited to, the following:
· (1) Communications between husband and wife;
· (2) Communications between attorney and client;
· (3) Communications among grand jurors;
· (4) Secrets of state;
· (5) Communications between psychiatrist and patient;
· (6) Communications between licensed psychologist and patient as provided in Code Section 43-39-16;
· (7) Communications between a licensed clinical social worker, clinical nurse specialist in psychiatric/mental health, licensed marriage and family therapist, or licensed professional counselor and patient;
· (8) Communications between or among any psychiatrist, psychologist, licensed clinical social worker, clinical nurse specialist in psychiatric/mental health, licensed marriage and family therapist, and licensed professional counselor who are rendering psychotherapy or have rendered psychotherapy to a patient, regarding that patient's communications which are otherwise privileged by paragraph (5), (6), or (7) of this subsection; and
· (9) Communications between accountant and client as provided by Code Section 43-3-29.
· (b) As used in this Code section, the term:
· (1) "Psychotherapy" means the employment of psychotherapeutic techniques.
· (2) "Psychotherapeutic techniques" shall have the same meaning as provided in Code Section 43-10A-3.

Confidentiality vs. Privilege: 
As we mentioned in Episode 157, It's important to understand the distinction between confidentiality and privilege. While both involve protecting information, privilege is a legal right that allows someone to refuse to disclose certain information in court. Confidentiality, while generally observed in many professional relationships, may not always hold up in a legal setting unless it is specifically protected by a legal privilege.

Normally, a privilege is absolute, meaning that if a matter is privileged, it is not discoverable.  
See Coast Line R.R. v. Daugherty, 111 Ga. App. 144 (1965).
Communications Between Husband and Wife
1. In General
General description of privilege between spouses.
- Meaning of this provision simply is that neither of the married pair shall be permitted to testify as a witness concerning such communications or to furnish to another, for the purpose of being introduced in evidence, writings of any kind received under the seal of confidence during coverture. 
Knight v. State, 114 Ga. 48, 39 S.E. 928, 88 Am. St. R. 17 (1901) (decided under former Civil Code 1895, § 5198); Lowry v. Lowry, 170 Ga. 349, 153 S.E. 11 (1930); Gorman v. State, 183 Ga. 307, 188 S.E. 455 (1936) (decided under former Civil Code 1910, § 5785); R. & J. Dick Co. v. Bass, 295 F. Supp. 758 (N.D. Ga. 1968); Georgia Int'l Life Ins. Co. v. Boney, 139 Ga. App. 575, 228 S.E.2d 731 (1976)

"Confidential communications" between spouses defined.
- "Confidential communications" are those when one spouse derives knowledge from the other by virtue of the special confidence of the husband-wife relationship. 
Wilcox v. State, 250 Ga. 745, 301 S.E.2d 251 (1983), aff'd in part and rev'd in part, 813 F.2d 1140 (11th Cir.), cert. denied, 484 U.S. 925, 108 S. Ct. 287, 98 L. Ed. 2d 247 (1987) (decided under former O.C.G.A. § 24-9-21).
Every spoken word between a husband and wife is not confidential; if the communication is an impersonal one not made in reliance on the marital relationship, the communication is not confidential, and no policy reason bars its admissibility. 
Wilcox v. State, 250 Ga. 745, 301 S.E.2d 251 (1983), aff'd in part and rev'd in part, 813 F.2d 1140 (11th Cir.), cert. denied, 484 U.S. 925, 108 S. Ct. 287, 98 L. Ed. 2d 247 (1987) (decided under former O.C.G.A. § 24-9-21).
Nonprivileged communications generally.
- Nonprivileged communications relate to husband-wife conversations through third parties or in the presence of third parties, when the communication constitutes a ground of action by one spouse against the other, or when the conversation was of an impersonal nature spoken or performed without the special confidence one spouse reposes in the other in the marital relation. Georgia Int'l Life Ins. Co. v. Boney, 139 Ga. App. 575, 228 S.E.2d 731 (1976) (decided under former Code 1933, § 38-418).
Privilege belongs to communicator and is perpetual.
- Since the privilege belongs to the communicator, the privilege cannot be waived by the administrator nor by the surviving spouse since communications between husband and wife survive death and are protected forever. 
Georgia Int'l Life Ins. Co. v. Boney, 139 Ga. App. 575, 228 S.E.2d 731 (1976) (decided under former Code 1933, § 38-418).
Waiver of privilege.
- Spouse may waive his or her privilege by voluntarily taking the stand and testifying. 
Duncan v. State, 232 Ga. App. 157, 500 S.E.2d 603 (1998) (decided under former O.C.G.A. § 24-9-21).
Trial court did not err in allowing a probationer's spouse to testify without informing the spouse of the marital privilege pursuant to former O.C.G.A. §§ 24-9-21 and24-9-23 (see now O.C.G.A. §§ 24-5-501 and24-5-503) because the spouse was aware of the privilege but never asserted the privilege to the trial court, and it was assumed that the spouse waived the right not to testify; the spouse was informed by defense counsel of the spouse's rights under the marital privilege, and the spouse did not assert the privilege even after defense counsel voiced objections to the testimony in the spouse's presence. 
Geter v. State, 300 Ga. App. 396, 685 S.E.2d 342 (2009) (decided under former O.C.G.A. § 24-9-21).
Husband and wife communication must be confidential to be privileged.
- Paragraph (1) of former O.C.G.A. § 24-9-21 provided that communications between a husband and wife were inadmissible on grounds of public policy; however, for this exclusion to apply, the communications must be confidential. 
Wilcox v. State, 250 Ga. 745, 301 S.E.2d 251 (1983), aff'd in part and rev'd in part, 813 F.2d 1140 (11th Cir.), cert. denied, 484 U.S. 925, 108 S. Ct. 287, 98 L. Ed. 2d 247 (1987) (decided under former O.C.G.A. § 24-9-21).
Indifference of one spouse to presence of the other.
- When the act is done solely for the sake of doing the act, the indications being that the husband is indifferent to the presence of the wife, there is no communication. In such cases the privilege should not be allowed to deprive the court of the evidence. 
Georgia Int'l Life Ins. Co. v. Boney, 139 Ga. App. 575, 228 S.E.2d 731 (1976) (decided under former Code 1933, § 38-418).
No evidence establishing element of confidentiality.
- Though the rule establishes the wife as an incompetent witness for or against the husband in regard to any information derived from his confidence in her, when there is nothing to indicate that the knowledge was derived from any special confidence which one spouse reposed in the other, or that there was any occasion for the one spouse to make to the other any confidential communication concerning the matter, the knowledge gained is not privileged. 
Georgia Int'l Life Ins. Co. v. Boney, 139 Ga. App. 575, 228 S.E.2d 731 (1976) (decided under former Code 1933, § 38-418).
Testimony as to injury of husband.
- Wife of the injured party is not incompetent to testify as to the nature of the injury received by him and its effect upon his physical condition when there is nothing to indicate that her knowledge on the subject was gained because of any confidence which he reposed in her as his wife. 
Macon Ry. & Light Co. v. Mason, 123 Ga. 773, 51 S.E. 569 (1905) (decided under former Civil Code 1895, § 5198).
Rule was applied to exclude evidence in the following cases.
- See Keaton v. McGwier, 24 Ga. 217 (1858) (testimony that might discredit spouse's testimony) (decided under former Civil Code 1910, § 5785); McKie v. State, 165 Ga. 210, 140 S.E. 625 (1927); Gorman v. State, 183 Ga. 307, 188 S.E. 455 (1936) (letters written by wife to husband) (decided under former Civil Code 1910, § 5785); Georgia Int'l Life Ins. Co. v. Boney, 139 Ga. App. 575, 228 S.E.2d 731 (1976) (facts that might discredit spouse's testimony) (decided under former Code 1933, § 38-418);(writing from one spouse to another concerning domestic relationships) (decided under former Code 1933, § 38-418).
No common law marriage found.
- When there was evidence to support the trial court's finding that the defendant and the witness did not have a common law marriage, there was no error in allowing the witness to testify. Abrams v. State, 272 Ga. 63, 525 S.E.2d 86 (2000), overruled on other grounds, Baugh v. State, 276 Ga. 736, 585 S.E.2d 616 (2003) (decided under former O.C.G.A. § 24-9-21).
Time of objection to testimony between spouses.
- Objection to testimony on the ground that the testimony was in the nature of confidential communications between husband and wife, and therefore to be excluded under the provisions of the former statute, came too late when urged for the first time in the brief of counsel for the plaintiff in error in the reviewing court. 
Holloway v. Hoard, 140 Ga. 380, 78 S.E. 928 (1913)
Third Parties
No protection for financial documents prepared by third party.
- Although communications between a husband and a wife are confidential and privileged, such protections do not apply to financial documents either prepared or seen by third parties; a trial court did not err in granting a motion to compel an employee and the husband to produce financial documents such as checks, account statements, and tax returns. 
Dempsey v. Kaminski Jewelry, Inc., 278 Ga. App. 814, 630 S.E.2d 77 (2006) (decided under former O.C.G.A. § 24-9-21).
Third person overhearing communication between married couple.
- Former statute was not intended to forbid one who overhears a conversation between husband and wife from testifying with respect to the conversation. If they are unsuccessful in keeping secret that which they intend each other shall so regard, the mere fact that they did so intend will not render incompetent the testimony of an outsider. 
Knight v. State, 114 Ga. 48, 39 S.E. 928, 88 Am. St. R. 17 (1901) (decided under former Civil Code 1895, § 5198). Ford v. State, 124 Ga. 793, 53 S.E. 335 (1906) See also Cocroft v. Cocroft, 158 Ga. 714, 124 S.E. 346 (1924) (decided under former Civil Code 1895, § 5198); Sims v. State, 36 Ga. App. 266, 136 S.E. 460 (1927);(decided under former Civil Code 1910, § 5785);(decided under former Civil Code 1910, § 5785).
Presence of third party.
- Wife can testify as to what was said by the husband to some other person in the presence of the wife. 
R. & J. Dick Co. v. Bass, 295 F. Supp. 758 (N.D. Ga. 1968) (decided under former Code 1933, § 38-418).

Testimony of third party as to communications.
- Former O.C.G.A. § 24-9-21 did not prohibit testimony about communications between spouses by someone who overheard the communication. 
Helton v. State, 217 Ga. App. 691, 458 S.E.2d 872 (1995)
3. Criminal Cases
Calling wife as defense witness did not waive husband's privilege.
- Defendant was entitled to have the testimony of his wife excluded based upon his marital privilege as provided by former O.C.G.A. § 24-9-21 as proper objection was made at trial. Although under certain circumstances the marital privilege may be waived by the communicator, the act of calling his wife as a defense witness did not, in and of itself, waive his privilege regarding protected confidential communications as the direct examination did not in any way touch on the privileged matters or open the door thereto. 
White v. State, 211 Ga. App. 694, 440 S.E.2d 68 (1994) (decided under former O.C.G.A. § 24-9-21).
No privilege for mere acts or gestures.
- Husband, who took a container of crack cocaine from an evidence file cabinet in the district attorney's office while his wife was present in the room, could not invoke the husband-wife privilege, when there was no clear proof that his acts or gestures were as much a communication as would have been his words to her describing the act. 
Brown v. State, 199 Ga. App. 188, 404 S.E.2d 469, cert. denied, 199 Ga. App. 905, 404 S.E.2d 469 (1991)

Secrets of State
Secrets of state created no disclosure privilege.
- "Secrets of state" privilege did not exempt cost estimates of the DOT from disclosure under the Open Records Act, O.C.G.A. § 50-14-1 et seq. 
Hardaway Co. v. Rives, 262 Ga. 631, 422 S.E.2d 854 (1992) (decided under former O.C.G.A. § 24-9-21).
Existence of "open government" does not negate existence of attorney-client privilege as to matters discussed between county officials and county attorney. 
Dodson v. Floyd, 529 F. Supp. 1056 (N.D. Ga. 1981) (decided under former Code 1933, §§ 38-419 and 38-1605).

Communications Between Psychiatrist and Patient
Definition of psychiatrist.
- "Psychiatrist" in former O.C.G.A. § 24-9-21 meant a person licensed to practice medicine, or reasonably believed by the patient so to be, who devoted a substantial portion of his or her time engaged in the diagnosis and treatment of a mental or emotional condition, including drug or alcohol addiction. 
Wiles v. Wiles, 264 Ga. 594, 448 S.E.2d 681 (1994) 
Nature of privilege between psychiatrist and patient.
- As a matter of public policy, Georgia excludes communications between psychiatrist and patient. This privilege is absolute, although it may be waived. Without a waiver, there is no basis for the admission of testimony about communications between psychiatrist and patient. Freeman v. State, 196 Ga. App. 343, 396 S.E.2d 69 (1990) 
Communications absolutely privileged.
- When plaintiff's decedent took an overdose of prescription drugs and subsequently died during hospitalization, prior communications between decedent as patient and decedent's psychiatrist were not discoverable as objective evidence of decedent's mental state. 
Dynin v. Hall, 207 Ga. App. 337, 428 S.E.2d 89 (1993)
Prerequisite relationship.
- Before the privilege may be invoked, the requisite relationship of psychiatrist and patient must have existed to the extent that treatment was given or contemplated. Massey v. State, 226 Ga. 703, 177 S.E.2d 79 (1970), cert. denied, 401 U.S. 964, 91 S. Ct. 984, 28 L. Ed. 2d 248 (1971), for comment, see 21 J. of Pub. L. 251 (1972)
When a party goes to a psychiatrist on the party's own volition for the purpose of gaining professional psychiatric assistance, this creates the requisite confidential relationship of psychiatrist and patient to claim the privilege. Kimble v. Kimble, 240 Ga. 100, 239 S.E.2d 676 (1977)
Relationship Required
No psychiatrist/patient relationship was created if: (1) the defendant was not seeking out psychiatric care in the usual sense of the term; and (2) no real treatment was given or contemplated. 
Rachals v. State, 184 Ga. App. 420, 361 S.E.2d 671 (1987), aff'd, 258 Ga. 48, 364 S.E.2d 867, cert. denied, 487 U.S. 1238, 108 S. Ct. 2909, 101 L. Ed. 2d 941 (1988)
Court-appointed psychiatrist may testify.
- Psychiatrist appointed by the court for a sanity examination of the defendant may not be regarded as a prosecution witness, but is instead a witness for the court, and the psychiatrist's testimony as to statements made to the psychiatrist by the defendant during the course of the psychiatrist's examination of the defendant is admissible. 
Massey v. State, 226 Ga. 703, 177 S.E.2d 79 (1970), cert. denied, 401 U.S. 964, 91 S. Ct. 984, 28 L. Ed. 2d 248 (1971) (decided under former Code 1933, § 38-418). For comment, see 21 J. of Pub. L. 251 (1972).
Privileged relationship between psychiatrist and patient did not exist in criminal cases when the defendant pled not guilty by reason of insanity, and the psychiatrist was appointed by the court to determine the issue of sanity. 
Kimble v. Kimble, 240 Ga. 100, 239 S.E.2d 676 (1977)
Cross-examination after testimony about communication.
- By calling the doctor as a witness and allowing the doctor to testify as to the mental condition of the accused, the defense waived the right to object to relevant cross-examination of the doctor on the ground that such matter was privileged communication between the patient and psychiatrist. 
Fields v. State, 221 Ga. 307, 144 S.E.2d 339 (1965) (decided under former Code 1933, § 38-418); Griggs v. State, 241 Ga. 317, 245 S.E.2d 269 (1978)
Communications to Third Party Employees
Contents of a psychiatrist's records were privileged as to communications between the psychiatrist and a patient; however, the privilege did not extend to communications made to nurses or attendants, unless the nurses or attendants were acting as agents of the psychiatrist, nor did it preclude discovery of the fact and dates of treatment. 
Plunkett v. Ginsburg, 217 Ga. App. 20, 456 S.E.2d 595 (1995)
Joint treatment with other persons.
- Psychiatrist-patient privilege was not diminished by the fact that the patient sought or contemplated treatment jointly with other persons, or primarily for the benefit of another person who was in treatment by the same psychiatrist. 
Mrozinski v. Pogue, 205 Ga. App. 731, 423 S.E.2d 405, cert. denied, 205 Ga. App. 901, 423 S.E.2d 405 (1992)

JUDGE ALERT!
In Camera Inspection
Trial court erred by not conducting an in-camera inspection of a plaintiff's mental health records to determine whether the records contained any nonprivileged information relevant to the plaintiff's claims for damages in a civil suit. 
Aetna Cas. & Sur. Co. v. Ridgeview Inst., Inc., 194 Ga. App. 805, 392 S.E.2d 286 (1990)

Wade:  Well, folks, that is a brief overview of the privileges other than the attorney-client privilege recognized in Georgia.  
Tain:  Remember to refer to episode 157 of the Good Judge-ment Podcast for more information about how the privileges are to be analyzed in court and the procedure for the Court to follow.
Wade: And remember, you can find the case cites and outline of this podcast and others at goodjudgepod.com !

MUSIC TRIVIA
