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Hello everyone and welcome back to the Good Judge-Ment Podcast.  I am Wade Padgett
And, for better or worse, I remain Tain Kell. 
Today, we have a wonderful guest to help us navigate a topic that falls under the heading of domestic relations. The guest is the amazing and awesome Professor Melissa Carter from Emory University College of Law and the topic is the Equitable Caregiver Act
That’s right – [Introduce Professor Melissa Carter].
Professor Carter has been kind enough to ask Tain and I to present to her Family Law 1 and 2 classes for several years now. Shout out to her students for allowing us to invade academia with our own version of how family law works in the real world
Professor Carter’s students have been lucky to have her teach them over the years – someone who has been a practitioner in this field and has now become a law professor. You know, we have that in common – Professor Carter and I – we both now teach law students after spending a portion of our legal careers in the trenches
Let’s get to it

First, Professor Carter – introduce yourself to both of our listeners
	[Professor Carter intro]
OCGA § 19-7-3.1 is commonly referred to as the equitable caregiver act but the formal name actually provides a helpful reminder – the formal name is the Adjudicated Equitable Caregiver
The reason the formal name provides a helpful reminder is that before the trial court can get involved with custody determinations involving someone who is not biologically related to the child, that person must be adjudicated to qualify as an equitable caregiver under the statute. But let’s not get ahead of ourselves – hold that thought for a minute or two
A recent case decided by our Supreme Court, Venticinque v. Lair, __ Ga. __, 924 SE2d 312 (December 9, 2025), has caused a bit of a stir and motivated us to ask Professor Carter to come on and discuss this area of our law.
Before we dive into the Lair case, let’s rewind the clock a bit and discuss the statute and how we got here – and you will now learn why we wanted Professor Carter to help us with this episode (in addition to the general improvement in the intellectual capabilities of the hosts)

Constitutional Right to Parent
In prior episodes, we have discussed the tension between the constitutional right to be a parent and the standard which applies to all child custody determinations in Georgia – the best interests of the child
And for the entirety of this episode, it will be important to remember that there is an over-arching constitutional principal in play whenever you are talking about people other than parents wanting custody of children – that is the constitutional right to parent
As we have discussed in prior episodes, the US Supreme Court has held that the right to parent is embedded in the Due Process Clause of the 14th Amendment (See discussion in Dias v. Boone, 320 Ga. 785, 794-795 (912 SE2d 547) (2025)). 
Our Supreme Court has held that the right to parent is also based upon the “inherent rights” reserved to Georgia citizens under Art. I, Sec. V. Par. II of the Georgia Constitution. (See Dias, at 795)
And that right to parent has been defined as “fundamental” and “paramount” by our Supreme Court. (See Patten v. Ardis, 304 Ga. 140, 143-144 (2), 816 S.E.2d 633 (2018)).
All courts have recognized that parental power can be lost, but we always begin any custody determination – particularly when there is a potential of the right to parent being lost to a third party – with that constitutional “presumption” being front-of-mind

Statutes Dealing with Child Custody
OCGA § 19-7-1 provides that a child remains under the control of his or her parents until the child is 18 or becomes emancipated
That statute goes on to set forth the 9 different ways that parental power can be lost – things like consent to adoption, failing to provide necessaries for the child, cruel treatment of the child, or an order terminating the parental rights of the parent(s)
Subsection (b.1) sets forth a limited number of “family members” (a/k/a third parties) who can seek custody of a child. That list includes grandparents, great-grandparents, aunts, uncles, great aunts/uncles, sibling or adoptive parents. 
Again, an award of custody to those listed “third parties” requires a finding that it is in the child’s best interest to make such a custody award – but the statute includes the rebuttable presumption that it is in the child’s best interest to have their custody awarded to a parent (constitutional requirement) (See OCGA § 19-7-1(b.1)).
OCGA § 19-9-3 is the statute that sets the parameters of custody determinations BETWEEN PARENTS. 
You will recall that this statute has a non-exhaustive list of 17 factors which the trial court must consider when making a custody determination BETWEEN PARENTS
When the custody dispute is between parents, you do not see the “reminder” of the constitutional right to parent – because the contestants ARE the parents
You may wonder why we are going to such extremes to talk about the constitutional right to parent – that is because we, as trial judges, occasionally forget to acknowledge that presumption in our custody orders – and because as we move on to the topic of the day (the Equitable Caregiver act), the importance of the presumption cannot be overstated

The Grandparent Visitation Statute (OCGA § 19-7-3)
Listeners to this podcast recall that visitation is a part of custody. Moore v. Moore-McKinney, 297 Ga. App. 703, 705 (2009) (listing cases which have held that visitation is a part of a custody determination)
OCGA § 19-7-3 is frequently referred to as the Grandparent Visitation statute but the list of people to whom the statute applies also includes great-grandparents and siblings
Does not authorize an award of visitation to “grandparents” if the parents are not separated and the child is living with both parents OCGA § 19-7-3(b)(2)
Statute also provides that the parents’ decision regarding visitation must be given deference by the trial court OCGA § 19-7-3(c)(3)

The Origin of the Equitable Caregiver Statute
Enter into the conversation non-biological (or legal) relationships with children
[Professor Carter – help us with how the Equitable Caregiver statute came into being – first passed in 2019; amended in 2020 (2020 amendment was largely semantics and phrasing only)]
[Addressed the modern realities of what constitutes “family”]

Requirements of Equitable Caregiver claim
[Professor Carter – we may rely on you significantly here]
[See OCGA § 19-7-3.1]
File initial pleading under oath showing that he/she qualifies as Equitable Caregiver
	Opposing party must file affidavit in response
Court must determine if the petitioner has shown prima facie evidence that he/she qualifies as EC
	Form documents included in statute “may” be used
To establish status as EC, petitioner must show by CLEAR AND CONVINCING evidence:
(1) Fully and completely undertaken a permanent, unequivocal, committed, and responsible parental role in the child's life;
(2) Engaged in consistent caretaking of the child;
(3) Established a bonded and dependent relationship with the child, which relationship was fostered or supported by a parent of the child, and such individual and the parent have understood, acknowledged, or accepted that or behaved as though such individual is a parent of the child;
(4) Accepted full and permanent responsibilities as a parent of the child without expectation of financial compensation; and
(5) Demonstrated that the child will suffer physical harm or long-term emotional harm and that continuing the relationship between such individual and the child is in the best interest of the child.
(e) In determining the existence of harm, the court shall consider factors related to the child's needs, including, but not limited to:
(1) Who are the past and present caretakers of the child;
(2) With whom has the child formed psychological bonds and the strength of those bonds;
(3) Whether competing parties evidenced an interest in, and contact with, the child over time; and
(4) Whether the child has unique medical or psychological needs that one party is better able to meet.
Again, this action cannot be initiated if parents are not separated and the child is living with both parents (same as “grandparent visitation”)
For our judges – the statute specifically authorizes you to conduct a hearing on an expedited basis to determine “disputed facts” that are relevant to standing of the petitioner

The Courts and OCGA § 19-7-3.1
Our Supreme Court discussed the Equitable Caregiver Statute at length in a few decisions, but we are going to delve deeply into only a couple – Dias v. Boone, 320 Ga. 785, 794-795 (912 SE2d 547) (2025) and the recent case of Venticinque v. Lair, __ Ga. __, 924 SE2d 312 (December 9, 2025). We will refer to them as Boone and Lair for ease of reference.

Boone
In Boone, the Ga. Supreme Court spent considerable time discussing whether a case involving the Equitable Caregiver Act was directly appealable and ultimately concluded that the statute was not applicable to the facts of that case because the petitioner’s contact with the child actually predated the passage of the Equitable Caregiver Act.
But the Supreme Court took the time along the way to delve deeply into constitutionally of the Act.
	The Boone Court noted that the Equitable Caregiver act “contains statements of respect for a parent's fundamental right to the care, custody, and control of her child. The statute requires a putative equitable caregiver to show by clear and convincing evidence ‘that the child will suffer physical harm or long-term emotional harm[.]’ OCGA § 19-7-3.1 (d) (5). The statute also states that ‘[t]he adjudication of a person under this Code section as an equitable caregiver does not disestablish the parentage of any other parent.’” Boone, 320 Ga. at 797.
However, the Court went on to note that the Act does not explicitly require trial courts to give deference to the parent’s judgment as appears in the “Grandparent Visitation” statute and the Act does not contain a presumption that it is in the best interests of a child to be in the custody of his/her legal parent Boone, at 797.
The Boone Court then went on to note, “[e]ven more troubling, the Equitable Caregiver Statute on its face does not require that relief awarded to an equitable caregiver be narrowly tailored to the harm or threatened harm that has been shown.” Boone, at 797.
The Boone Court noted that the Act allows a trial court to grant custody to someone who qualifies as an “equitable caregiver” without first finding that the legal parent is unfit – the Court described that as a “serious question.” Boone at 798.
The Court noted that even fundamental constitutional rights can be waived and holding out the “Putative Equitable Caregiver” as a parent could, potentially, qualify as a voluntary waiver of the fundamental right to parent.
But to constitute a waiver of that constitutional right to parent, the waiver must be “knowing” – given that many of the acts the putative equitable caregiver performed actually predated the existence of the Equitable Caregiver Act, the Boone Court held that the parent could not have waived because the parent could not have been aware of the potential consequences of having held out the putative equitable caregiver as a “parent” because the statute did not yet exist. Boone, at 800.

Lair
Our Supreme Court recently decided Lair and this is one of those cases where the reader probably needs to pay as much attention to the concurring opinion as the majority opinion
The ultimate holding in Lair is that the trial court improperly shifted the burden of proof as to potential harm to the child from the petitioner to the parent and so the case was vacated and remanded Lair at 315.
To be clear, the burden of proof is on the petitioner to show, by clear and convincing evidence, that the child will suffer physical harm or long-term emotional harm if the petition is not granted.
The trial court’s order required the parent to prove harm if the petition was not granted and noted that the parent did not prove harm. That language in the order required the case to be vacated and remanded to the trial court.
The concurring opinion authored by Chief Justice Peterson and joined by Justice Bethel, noted that there are significant constitutional concerns with the statute and they listed them as follows:
“In particular, I want to (1) reemphasize that every remedy under the Equitable Caregiver Statute must be tailored to the harm to the child caused by the parent's particular decision regarding the child's contact with an adjudicated equitable caregiver; (2) explain why the Equitable Caregiver Statute cannot evade that requirement by creating a new class of persons with the constitutional rights of parents; and (3) explain why the mere existence of the Equitable Caregiver Statute at the time of actions by a parent fostering or supporting a parent-like relationship between a child and a third party is insufficient to satisfy the requirement that any waiver of a constitutional right must be knowing.”
We are not going to recite the entire concurring opinion here, but it is definitely worth reading. Just a couple of highlights:
When discussing whether a petitioner can prove, within constitutional parameters, that a child can be harmed if not afforded contact with the putative EC, the concurring opinion held:
“I can imagine such a scenario in which, notwithstanding a parent's constitutional rights, a court permissibly may override a fit parent's decision not to allow visitation between the parent's child and an equitable caregiver, on the basis that denying such visitation threatens serious emotional or mental harm to the child. But as we said in Dias, ‘it is difficult to conceive of a scenario in which a child will suffer harm due to a fit parent's decision to decline to share legal custody (as opposed to merely allowing some visitation or other contact) with a third party.’ 320 Ga. at 798, 912 S.E.2d 547. If the child's parent is fit, it seems difficult to show that a child will suffer the sort of harm that justifies State intervention by allowing that fit parent, rather than a third party, to make decisions about the child's education, extracurricular activities, health, and religious upbringing.” Lair, at __, 317. 
The concurring opinion went on to provide a reminder that we have attempted to provide listeners to this podcast on about 793 prior occasions – YOU CANNOT AWARD JOINT LEGAL CUSTODY BETWEEN A PARENT AND A NON-PARENT!!!” Steedly v. Gilbreath, 359 Ga. App. 551, 552-553 (2021); Stone v. Stone, 297 Ga. 451, 452-453 (2015).
After restating that joint legal custody cannot be awarded to a parent and a non-parent, the concurring opinion held 
“When determining custody between two parents, both parents generally have the same constitutional rights. But in deciding issues of custody and visitation under the Equitable Caregiver Statute, a trial court is faced with a parent, who has the constitutional rights of a parent, and an equitable caregiver, who is not a parent and so does not have the constitutional rights of a parent.” Lair, at __, 318.
Finally, the concurring opinion addressed the petitioner’s argument that the parent of the child “waived” the constitutional right to parent by voluntarily allowing the petitioner to serve in a parenting role. After acknowledging that even fundamental constitutional rights can be waived, the concurring opinion noted that the mere existence of the EC Statute does not prove that the parent waived any right to parent. Instead, the concurring opinion suggests that a waiver argument would require proof that the parent had actual knowledge that allowing the putative EC to serve as a parent could result in a finding of waiver.

TAKEAWAY
Contrary to the arguments of some, the EC statute has not been declared unconstitutional.
However, there is going to have to be a well-developed record and a unique set of facts for a petitioner to meet the stringent requirements of the statute itself and the underlying constitutional provisions.
Without expressly saying it, it seems that our Supreme Court has sent the warning that awarding CUSTODY under this statute will be incredibly difficult to sustain on appeal.
And, for the 794TH time, we remind our judge listeners that you cannot award joint legal custody between a parent and a third party non-parent
So, under the correct facts and record, you may be able to award visitation between an adjudicated EC and a child/children but there would have to be unique facts to support an award of custody to an adjudicated EC.
Our thanks to Professor Melissa Carter for helping us maneuver through this legal mine field.
Now, for the most popular portion of our podcast, the music trivia section:

In honor of how much younger Professor Carter is than the two of your usual hosts, I decided to turn my attention to pop trivia from the 1990’s and 2000’s. A long time ago but probably in Professor Carter’s wheelhouse. And nothing says “Good Judge-Ment Podcast” like Tain getting beat in music trivia. We have tried to keep records of our prior trivia topics but I bet some of these are repeats. Ready? Let’s Go!

1.	In 1998, a woman from Canada spent 42 weeks on the Billboard Hot 100 with this hit. She was a country cross-over pop sensation. I bet you can guess the artist but my question is, which song spent 42 weeks on the Hot 100?
A.	You’re Still the One by Shania Twain

2. 	This Swedish band recorded two big pop hits “The Sign” and “All That She Wants.” Really poppy and their name has some double entendre going on. Name the band.
A.	Ace of Base

3.	Destiny Child had a big hit with the song “Bootylicious.” But the song sampled an iconic song from the great Stevie Nicks. Which iconic Stevie Nicks song was sampled in “Bootylicious” (not an iconic song)?
A.	“Age of 17”

4.	Stacy Ferguson was originally a member of a 90’s girl group known as Wild Orchid. In the 2000’s, she joined a couple of other artists (male) with Atlanta ties and formed a group that was rather popular on the pop charts. She eventually went solo. Name the 2000’s band?
A.	Black Eyed Peas – “Fergie” (Will.I.Am) (Let’s Get it Started, My Humps, Don’t Phunk with my Heart)
5.	In 1992, a few cool things happened in pop music and one pop artist made quite a cultural splash. In a two parter, finish this Radiohead lyric from 1992 – and tell me the name of the song: “I wish __ _____ ________? Then, in the second part, what pop budding star tore a photo of the Pope at the end of her performance on SNL?
A. “I wish I was special” from Creep; and Sinead O’Connor.

Thank you for listening and remember – if you can’t say something nice, just be quiet.
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